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14 CFR Part 129
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Security Prograns of Foreign Air Carriers

AGENCY: Federal Aviation Adm nistration (FAA), DOT.

ACTION:  Notice of Proposed Rul emaking (NPRM; notice of public

meet i ng.

SUMVARY: The FAA proposes to anend the existing airplane operator
security rules for foreign air carriers and foreign operators of
U S registered aircraft. The proposed rule would inpl enent
provisions of the Antiterrorismand Effective Death Penalty Act
of 1996. The proposed rule would condition the Admnistrator’s
acceptance of a foreign air carrier’s security programon a
finding that the security programrequires adherence to the
identical security neasures that the Admnistrator requires U S
air carriers serving the sanme airports to adhere to. The
proposed rule is intended to increase the safety and security of
passengers aboard foreign air carriers on flights to and fromthe
United States. In addition, the FAA is announcing a public
meeting on the NPRMto provide an additional opportunity for the

public to comment.



DATES: Comments nust be submtted on or before March 23, 1999. A
public neeting will be held on February 24, 1999.

ADDRESSES: The public neeting will be held at the Federal

Avi ation Adm nistration, 800 |Independence Ave., SW Washi ngton,
D.C., in the main auditoriumon the 3% Floor. Registration:

8:30 a.m; Meting: 9:00 a.m-5:00 p.m

Comments on this proposed rul emaki ng should be mailed or
delivered in duplicate, to: U S. Departnment of Transportation
Dockets, Docket No. FAA-1998-4758, 400 Seventh Street, SW Room
Pl aza 401, Washington, DC 20590. Conmments may al so be sent
electronically to the following internet address: 9-NPRM
CMIS@ aa. gov. Comments may be filed and/or exam ned in Room Pl aza
401 between 10 a.m and 5 p. m weekdays except Federal holidays.
Witten comments to the docket will receive the sane
consideration as statenents made at the public neeting.

Comments that include or reference national security
information or sensitive security information should not be
submtted to the public docket. These coments should be sent to
the followi ng address in a manner consistent with applicable
requi renents and procedures for safeguarding sensitive security
information: Federal Aviation Admnistration, Ofice of Cvil
Avi ation Security Operations, Attention: FAA Security Control
Poi nt, Docket No. FAA-1998-4758, 800 |Independence Avenue, SW,

Washi ngton, D.C. 20591.



FOR FURTHER | NFORMATI ON CONTACT: Mdira A. Lozada, Ofice of Gvil
Avi ation Security Policy and Planning, Cvil Aviation Security

Di vision (ACP-100), Federal Aviation Adm nistration, 800

| ndependence Ave., SW, Washington, D.C. 20591; tel ephone (202)
267-5961.

Requests to present a statenent at the public neeting on the
Security Prograns of Foreign Air Carriers NPRM and questions
regarding the logistics of the neeting should be directed to
Eli zabeth I. Allen, Federal Aviation Admnistration, Ofice of
Rul emaki ng (ARM 105), 800 | ndependence Avenue, SW Washi ngton, DC
20591, tel ephone (202) 267-8199; fax (202) 267-5075.
SUPPLEMENTARY | NFORMATI ON:

Comments Invited

Interested persons are invited to participate in this
rul emeki ng by submtting such witten data, views, or argunents
as they may desire. Coments relating to the environnental,
energy, federalism or economc inpact that mght result from
adopting the proposals in this docunent are also invited.
Substantive comments shoul d be acconpani ed by cost estinmates.

Comrents should identify the regul atory docket or notice
nunmber and be submtted in duplicate to the Rul es Docket (see
ADDRESSES). All comments received on or before the closing date
for coments specified will be considered by the Adm nistrator
before taking action on this proposed rul emaki ng. The proposals

contained in this docunent may be changed in response to coments



received. Comments received on this proposal will be avail abl e,
both before and after the closing date for comrents, in the Rules
Docket for exam nation by interested persons. However, the
Assi stant Adm nistrator has determ ned that air carrier security
progranms required by parts 108 and 129 contain sensitive security
information. As such, the availability of information pertaining
to airport security prograns is governed by 14 CFR Part 191
(Wthhol ding Security Information from Di scl osure Under the Air
Transportation Security Act of 1974).

A report summari zi ng each substantive public contact with
FAA personnel concerned with this rulemaking wll be filed in the
docket. Commenters w shing the FAA to acknow edge receipt of
their coments nust include a sel f-addressed, stanped postcard on
which the following statenent is made: “Comrents to Docket No.
FAA-1998-4758.” The postcard will be date-stanped and mailed to
t he conment er

In order to give the public an additional opportunity to
comment on the NPRM the FAA is planning a public neeting.

Requests from persons who wi sh to present oral statenents at
the public neeting on the Security Prograns of Foreign Ar
Carriers NPRM shoul d be received by the FAA no |later than
February 17, 1999. Such requests should be submtted to
Eli zabeth I. Allen as listed in the section titled “FOR FURTHER
| NFORMATI ON CONTACT.” Requests received after February 17, w |

be scheduled if tine is available during the neeting; however the



nanme of those individuals may not appear on the witten agenda.
The FAA will prepare an agenda of speakers that will be avail able
at the neeting. To accommbdate as many speakers as possible, the
anount of tinme allocated to each speaker may be | ess than the
anount of tinme requested. Those persons desiring to have
avai | abl e audi ovi sual equi pnment should notify the FAA when

requesting to be placed on the agenda.

Publ ic Meeting Procedures
The public neeting will be held on February 24, 1999, at the
Federal Aviation Adm nistration, 800 |Independence Ave., SW
Washington, DC, in the main auditoriumon the 3 Fl oor.
Registration: 8:30 a.m; neeting: 9:00 a.m-5:00 p. m
The followi ng procedures are established to facilitate the
public neeting on the NPRM
1. There will be no adm ssion fee or other charge to attend or
to participate in the public nmeeting. The neeting wll be
open to all persons who have requested in advance to present
statenments or who register on the day of the neeting
(between 8:30 and 9: 00 a.m) subject to availability of
space in the neeting room
2. The public neeting may adjourn early if schedul ed speakers
conplete their statements in less tine than currently is

schedul ed for the neeting.



The FAAwill try to accompdate all speakers; therefore, it
may be necessary to limt the tinme available for an

i ndi vi dual or group.

Participants should address their comments to the panel. No
i ndividual will be subject to cross-exam nation by any other
partici pant.

Sign and oral interpretation can be nade avail able at the
meeting, as well as an assistive listening device, if
requested 10 cal endar days before the neeting.
Representatives of the FAA will conduct the public neeting.
A panel of FAA personnel involved in this issue will be
present.

The nmeeting will be recorded by a court reporter. A
transcript of the neeting and any material accepted by the
panel during the neeting will be included in the public
docket (Docket No. FAA-1998-4758). Any person who is
interested in purchasing a copy of the transcript should
contact the court reporter directly. This information wl|
be avail able at the neeting.

The FAA will review and consider all material presented by
participants at the public neeting. Position papers or

mat eri al presenting views or information related to the
interimfinal rule may be accepted at the discretion of the
presiding officer and subsequently placed in the public

docket. The FAA requests that persons participating in the



10.

nmeeting provide 10 copies of all materials to be presented
for distribution to the panel nmenbers; other copies may be
provided to the audi ence at the discretion of the

partici pant.

Statenents nmade by nenbers of the public neeting panel are
intended to facilitate discussion of the issues or to
clarify issues. Because the nmeeting concerning the Security
Progranms of Foreign Air Carriers is being held during the
comment period, final decisions concerning issues that the
public may rai se cannot be nade at the neeting. The FAA
may, however, ask questions to clarify statenents made by
the public and to ensure a conplete and accurate record.
Comrents made at this public neeting will be considered by
t he FAA

The nmeeting is designed to solicit public views on the NPRM
Therefore, the nmeeting will be conducted in an informal and

nonadver sari al manner.

Avai l ability of NPRM

An el ectronic copy of this docunent may be downl oaded usi ng

a nodem and suitabl e communi cati ons software fromthe FAA

regul ations section of the Governnment Printing Ofice’'s

el ectronic bulletin board service (tel ephone: 202-512-1661).



I nternet users may reach the FAA's web page at
http://ww. faa. gov or the Governnment Printing Ofice’ s webpage at
http://ww. access. gpo. gov/su_docs for access to recently
publ i shed rul emaki ng docunents.

Any person may obtain a copy of this NPRM by submtting a
request to the Federal Aviation Admnistration, Ofice of
Rul emaki ng, ARM 1, 800 | ndependence Ave., SW, Wishington, D.C
20591, or by calling (202) 267-9680. Conmuni cations nust
identify the notice nunber of this NPRM

Persons interested in being placed on the mailing list for
future NPRM s shoul d request fromthe above office a copy of
Advi sory G rcular No. 11-2A, Notice of Proposed Rul emaking

Di stribution System which describes the application procedure.

Backgr ound
The Current FAA Security Programfor Foreign Air Carriers

The FAA's present G vil Aviation Security Program was
initiated in 1973. Part 129 of Title 14 of the Code of Federal
Regul ati ons governs the operations of foreign air carriers that
hold a permt issued by the Departnent of Transportation (DOT)
under 49 U. S.C. Subtitle VII, section 41301 or that hold another
appropriate econom c or exenption authority issued by DOT.

The foreign air carrier security regul ations were
pronmul gated in 1976 (41 FR 30106; July 22, 1976). In 1989, the

FAA issued an anendnent to 8§ 129.25(e) (41 FR 11116; March 16,



1989) that requires foreign air carriers flying to or fromthe

U S to submt their security prograns to the FAA for acceptance
by the Adm nistrator. The submtted prograns nust describe the
procedures, facilities, and equi pnment that foreign air carriers
will use to ensure the security of persons and property traveling
in air transportation. The rule applies to foreign air carrier
operations at U S. airports and at foreign airports that are a

| ast point of departure before landing in the United States.

For airports that are |ast points of departure to the United
States and for which a government authority on the carrier’s
behal f perforns certain security procedures, the FAA s policies
allow the foreign air carrier to refer the FAA to the appropriate
forei gn government authority that perfornms those security
procedures (54 FR 25551; June 15, 1989).

Currently, 171 foreign air carriers are required to have a
security programthat is acceptable to the Adm nistrator. The
progranms contain sensitive security procedures and are not
avai lable to the public, in accordance with 14 CFR Part 191 (41
FR 53777; Decenber 9, 1976), which establishes the requirenents
for withholding security information from disclosure under the

Air Transportation Security Act of 1974 (Public Law 93-366).

Recent Changes To Tighten Security
The Aviation Security |Inprovenent Act of 1990 (Pub. L. 101-

604), enacted on Novenber 16, 1990, after the bonbing of Pan Am



Fl'ight 103 (Decenber 1988), mandated many changes to air carrier
security prograns. It was the intent of Congress to ensure that
all Anericans woul d be guaranteed adequate protection from
terrorist attacks on international flights arriving in or
departing fromthe United States, regardless of the nationality
of the air carrier providing the service. The 1990 Act required
the FAA to ensure that foreign air carriers operating under
security prograns provide a simlar |level of security to that of
progranms required of U S. carriers. Accordingly, current
8§ 129.25(e), as anended in 1991 (56 FR 30122; July 1, 1991),
requires that a foreign air carrier’s security program nust
provi de passengers with a |level of protection simlar to the
| evel provided by U S. air carriers serving the sanme airports.

Since 1990, the neaning of the term“simlar” has been
consi dered by sone to be anbiguous. On April 24, 1996, the
Antiterrorismand Effective Death Penalty Act of 1996 (Pub. L
104-132) (the Antiterrorism Act) was enacted. Subtitle B
section 322 of that Act, anmends 49 U. S.C. section 44906, to
clarify the anbiguous termby requiring the foll ow ng:

The Adm ni strator of the Federal Aviation

Adm ni stration shall continue in effect the requirenent

of section 129.25 of title 14, Code of Federal

Regul ations, that a foreign air carrier nust adopt and

use a security program approved by the Adm nistrator.

The Adm nistrator shall not approve a security program

of a foreign air carrier under section 129.25, or any

successor regul ation, unless the security program

requires the foreign air carrier in its operations to

and fromairports in the United States to adhere to the

identical security neasures that the Adm nistrator
requires air carriers serving the sane airports to

10



adhere to. The foregoing requirenent shall not be

interpreted to limt the ability of the Adm nistrator

to inpose additional security neasures on a foreign air

carrier or an air carrier when the Adm nistrator

determ nes that a specific threat warrants such

addi tional nmeasures. The Adm nistrator shall prescribe

regul ations to carry out this section.

In accordance with the Antiterrorism Act, Congress intends
that the FAA will establish a | evel of necessary security
measures for international flights fromeach airport that both
foreign and U S. carriers will be required to enploy. Moreover,
Congress does not in any way intend the AntiterrorismAct to
restrict the ability of the FAA to inpose additional neasures on
any airline at any tine that a particular threat warrants
addi tional neasures. (Conference Report 104-518, Terrorism
Prevention Act, pg. 113-114, Governnent Printing Ofice,

Washi ngton, D.C., April 1996.)

This notice proposes to anmend 8 129.25(e) to reflect the
recent |egislation by stating that a security programof a
foreign air carrier is acceptable only if the Adm nistrator finds
that the security programrequires the foreign air carrier inits
operations to and fromairports in the United States to adhere to

the identical security neasures that the Adm nistrator requires

U S air carriers serving the sane airports to adhere to.

Rol e of the European Ci vil Aviation Conference
The European Civil Aviation Conference (ECAC) requested, and

was granted, an opportunity to present to the Associate

11



Adm nistrator for Cvil Aviation Security its observations on the
underlying issues and potential solutions associated with FAA
i npl ementation of section 322 of the Antiterrori sm Act.

In October 1996, the ECAC expressed di sagreenment with
several underlying issues associated with the proposed revision
to part 129. First, according to ECAC, the inplenentation of
the proposed revision to part 129 is the *“unequi vocal inposition
of extraterritorial legislation.” | nstead of using donestic
| egi slation to adjust inplenentation of aviation security, the
ECAC bel i eves enhanced security cooperation can be best achieved
t hrough consultation. The ECAC voiced its concern that the
i npl enentation of revisions of part 129 as required by the
donestic legislation will lead to divisiveness anong countries.

Second, the ECAC believes that anendnents to rul emaki ng and
security programrequirenents associated with part 129 have
historically been tied to changes in the nature and scope of the
threat posed to the security of the aircraft. This proposal does
not appear to be consistent wth a threat-based standard,
according to the ECAC

Third, ECAC anal ysis shows that practical and physical
i npl ementation of the security neasures associated wth the
proposed revision to part 129 is “inpossible” at many European
airports. The ECAC estimates that the costs associated with the
i npl enentation of the proposed revisions to part 129 at a single

airport in the Netherlands woul d be prohibitive.
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Fourth, the ECAC is attenpting to inplenment conprehensive
security measures at all airports. In the estimation of the
ECAC, the inplenentation of “identical neasures” would inhibit
such a conprehensi ve approach by introducing requirenents
generating distinctive security requirenents to a sel ected
portion of air carriers.

Finally, the ECAC expressed concern that the inplenentation
of security neasures “identical” to those required of U S. air
carriers at last points of departure to the U S., may have the
uni nt ended effect of lowering the current security neasures of
sone foreign air carriers. For exanple, a non-European air
carrier operating an originating flight froma region with
political instability or strife would need to inpl enent
extraordinary security neasures. These security neasures reflect
the hi gher associated threat to its aircraft than the threat
associated wwth a U.S. air carrier not originating operations
fromthe sanme region, but departing the sanme airport for the
United States.

The FAA val ues the opportunity to have heard the prelimnary
observations of the ECAC regarding the |egislative mandate for
“identical security measures.” Through such frank di scussions,
as well as fromcoments received fromthis Notice, the FAA
anticipates the assistance of the affected parties to inplenent
t he Congressional mandate. The concerns of the ECAC are

addressed in the foll ow ng section.
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Di scussion of the Proposal in Response to ECAC Concerns

Questions have been raised about the inplenmentation of this
proposed rule. Specifically, certain foreign governnents have
expressed concern about the FAA seeking security prograns from
foreign air carriers which would include the procedures at
foreign airports where governnent authorities inplenment security
measures. These governnents believe that the nore appropriate
source of security prograns for these operations is the
responsi bl e foreign governnent, not the foreign air carriers.

The proposed rule would be consistent with U S
international obligations. As the FAA has stated in the past,
the applicability of this rule to foreign air carrier operations
at foreign airports that are a last point of departure to the
United States is necessary for the FAAto assure that foreign air
carrier operations into the U S. territory are secure. This rule
is an exercise of authority recognized in the Convention on
International Cvil Aviation (Chicago Convention) and U S. air
transport agreenents and is not intended to underm ne the
soverei gnty of other nations. Under the Chicago Convention and
U S bilateral air transport agreenents, foreign air carriers are
required to conply with the |Iaws and regul ati ons governi ng
adm ssion to or departure fromthe United States and the
operation and navigation of those aircraft while within U S.

territory. The provisions of the proposed rule are within the
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scope of those |laws and regul ati ons. Mbreover, the
i npl enentation of this proposed rule will be done in accordance
with these international obligations.

Hi storically, the aviation community inplenented security
nmeasur es based upon the assunption that the threat to an aircraft
was directly related to the specific nationality of the air
carrier. The inplication of the Act is that the terrorist threat
to US. interests relates not only to U.S. air carriers but also
to air carriers of any nationality engaged in comerce with the
United States. Therefore, security neasures for U S. and foreign
air carriers operating at last points of departure to the U S. or
fromairports in the United States should be identical.

I n accordance with the Conference Report on the Act, the FAA
intends to identify Annex 17 to the Chicago Convention as the
basel i ne of necessary security neasures required of foreign air
carrier operations to and fromthe United States. Currently, the
majority of foreign air carrier flights to and fromthe United
St ates operate under this standard.

Under existing authority, the FAAwll review and update the
security requirenents that need to be levied on U S. carriers.
This will be done on a country-by-country basis, and in sone
cases an airport-by-airport basis within a country. To inplenent
this proposed rule, the FAA would then inpose identical security
measures on all foreign carriers flying fromthose airports as

| ast points of departure to the United States.
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The FAA has found that simlar |levels of protection, for
practically all foreign carriers’ flights fromthe United
States, and nost flights fromoverseas, have been provi ded by
nmeeting the standards of Annex 17. However, the FAA s
assessnents in the past of terrorist threats have indicated the
necessity for sone foreign flag carriers to inplenent additional
measures to afford a level of protection simlar to that of U S.
carriers.

The foreign flag carriers may initiate inplenentation of the
addi ti onal neasures based on their own national threat
assessnments, or the foreign air carriers and their respective
nati onal authorities may agree to the inplenentation of
addi tional security measures follow ng consultations with the
FAA.

| f, however, specific tenporary threats affect a particul ar
foreign air carrier or US. air carrier, the FAAmay require it
to i nplenent additional appropriate security nmeasures. In such
i nstances, the FAA intends that any additional security neasures
will not apply to airlines that are not threatened.

The FAA does not intend to dimnish the security neasures of
any foreign air carrier that may currently exceed the security
measures required of U S. air carriers serving the sane airport

and the proposed rul e | anguage so states.
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The FAA will consult the foreign governnent authority
whenever changes to security nmeasures are deened necessary at a

foreign airport.

Proposed | npl enentati on of the Proposal

The FAA would initiate inplenentation of the “identi cal
measures” provisions of the Antiterrorismand Effective Death
Penalty Act of 1996 by anending 8§ 129.25(e) and by anendi ng the
foreign air carriers’ security prograns. The FAA anticipates

publication of the final rule in the Federal Register by the end

of June 2000. The effective date of the regul ati on woul d be at
| east a nonth from publication

The final stage of inplenentation of a final rule would
occur with amendnent to the security prograns of the regul ated
foreign air carriers. Toward that end, the FAA anticipates
devel opnent of specific security anendnents in a parallel process
to the public rul emaking. The process will be predicated on a
revalidation of the currently required security measures for air
carriers. The FAAw Il retain all of the security neasures for
which there is a continuing security justification. The FAA wll
eval uate how i dentical neasures may be inplenented by foreign air
carriers in the nost effective manner froma security standpoint.
Special attention will be paid to the nore conpl ex neasures, such

as profiling.
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The FAA has devoted considerabl e resources toward devel opi ng
security standards and regul ations as well as the type of
equi pnent that helps to keep international civil aviation secure
for not only the citizens of the United States, but for al
persons using the international civil aviation system The FAA
believes that it is through such continued international
cooperation that all flights can be nore secure in an

i ncreasi ngly dangerous worl d.

Regul at ory Eval uati on Sunmary

The FAA has determned that this proposed rule is a "not
significant rul emaking action," as defined by Executive O der
12866 (Regul atory Pl anning and Review). The anticipated costs
and benefits associated with this proposed rule are summari zed
bel ow. (A detailed discussion of costs and benefits is contained
inthe full evaluation in the docket for this proposed rule.)
Because the Antiterrorism Act prohibits the Adm nistrator
from approving any security programof a foreign air carrier
"unl ess the security programrequires the foreign air carrier
to adhere to identical security neasures” that apply to U. S.
carriers serving the sane airports, the FAA has determ ned that
there are not any potentially effective and reasonably feasible
alternatives to the proposed regul ation that need to be assessed.

However, the FAA has drafted the proposed rule to permt

flexibility in two respects. It would allow a foreign air
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carrier to exceed the security neasures required of U S.
carriers. The proposal also would permt a foreign air carrier
to refer the FAA to appropriate foreign governnment authorities
that performsecurity functions on the carrier’s behalf in lieu

of specifying the procedures.

Cost of Conpliance

The FAA has perfornmed an anal ysis of the expected costs and
benefits of this regulatory proposal. In this analysis, the FAA
estimated costs for a 10-year period, from 1998 through 2007. As
required by the O fice of Managenent and Budget (OVB), the
present value of this streamwas cal cul ated using a di scount
factor of 7 percent. Al costs in this analysis are in 1995
dol | ars.

To cal cul ate the costs, the FAA exam ned the differences
between the Air Carrier Standard Security Program (ACSSP), which
sets the security standards and procedures that all certificated
U S air carriers use, and the Mdel Security Program ( VSP)
whi ch sets the security standards and procedures that al
certificated part 129 (foreign) air carriers use. These
di fferences were exam ned at both donestic airports and foreign
airports that serve as the |ast point of departure (LPD) to the
US. Due to the sensitive nature of these docunents, nost of
t hese specific differences cannot be discussed in this economc

summary or the regulatory analysis (both of which are public
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docunents). The Associate Admnistrator for G vil Aviation
Security (ACS-1) has determned that this information is
sensitive to Cvil Aviation Security operations; the disclosure
or dissemnation of this information is prohibited in accordance
with 14 CFR Part 191. Sensitive security details related to the
cost section of this Regulatory Evaluation are available to
regul ated foreign air carriers and their national regulatory
authorities upon request. A request nade by the foreign air
carrier should be directed to its Principal Security |nspector
(PSI); requests by the appropriate national regulatory authority
shoul d be nade to the FAA's Civil Aviation Security Liaison
Oficer (CASLO for that country.

Total ten year costs sumto $1.19 billion (net present
val ue, $826 mllion). Gven that in 1997, 42.3% of passengers on
foreign flag air carriers were U.S. citizens, the inpact on the
U.S. economy woul d average $50.7 nillion a year.' Hence, because
this proposed rule would not inpose costs exceeding $100 mllion
annually on the U S. econony, this proposed rule is not a
“significant regulatory action” as defined by Executive O der
12866 (Regul atory Pl anni ng and Revi ew).

Because security requirenents at each | ocation are subject
to change, it is inpossible to know, at any given tine, which
avi ation security procedures foreign air carriers are performng
and on which flights. Accordingly, all differences were

cal cul ated assum ng that no foreign air carrier is currently
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perform ng any security functions in excess of the m ni num
requi red under the MSP. This may |ead to an overstatenent of
costs, as sone carriers may already perform sone functions not
currently required.

The FAA consulted the Oficial Airline Guide (QAG to
determ ne the nunber of scheduled part 129 flights, with nore
than 60 seats, fromU S. gateway airports and fromforeign | ast
poi nt of departure airports where U S. air carriers also operate.
An annual growth rate of 5.2% was applied to these flights over
the ten year period of tinme. The nunber of passengers affected
was cal cul ated by nmultiplying the average nunber of passengers
per U.S. international flight by the nunber of international
flights. The anal ysis al so assuned an average of 2 checked bags
and 2 carry-on bags per international passenger.

Foreign air carriers would need additional equi pnent and
personnel for these new requirenents. Equi pnent needs were
based, in part, on peak hour requirenents at U S. airports. In
t he absence of information about wages, enploynent growth rates,
and annual enpl oyee turnover rates in each individual country,
this anal ysis used the equivalent rates of U S. enployees; this
may overstate costs, assuming that U S. wages exceed those in
nmost ot her countries. Al hourly wage rates were increased by
26% to account for all fringe benefits. Since additional
training would be needed for sonme of the new proposed

requi renents, the nunber of additional classes was cal cul ated

! Thisis calculated by multiplying 42.3% times $1.19 bi Iﬂ)n and dividing by ten.



assum ng 20 people per class. The FAA al so assuned, in nost
cases, an average of one supervisor for every nine enpl oyees and
that the supervisor salary was, on average, 20 percent higher

t han the enpl oyee sal ary.

The FAA is requesting information on one of the new neasures
that could result fromthe proposal. This nmeasure would limt
air carriers to accepting baggage only inside the term nal
building for flights to the U S. fromforeign LPD s where U. S.
air carriers also operate. Currently, the FAA does not have
adequate data on which air carriers would be affected by such a
measure and no data on the additional term nal capacity
(facilities, |abor, etc.) that would be necessary to accommbdat e
t he checked baggage that is currently handl ed outside the airport
termnal. Additional information needed al so includes the
percent of passengers who currently check their baggage outside
the term nal buil ding.

The FAA al so requests cost information on any other airport
or term nal space issues that could result fromthis proposed

rul e.

Anal ysis of Benefits

The primary benefit of the proposed rule would be to
strengthen air carrier security and the safety of all passengers
on foreign air carriers. Aviation security is achieved through

an intricate set of interdependent requirements. It would be
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difficult to separate out any current existing requirenment or any
proposed change, and identify to what extent any requirenment or
any change, al one, would have on preventing a crimnal or
terrorist act in the future.

Since 1987, the FAA has initiated rul emaki ng and pronul gat ed
security-rel ated amendnents that have anmended parts 107 (airport
operator security), 108 (air carrier security), and 129 (foreign
air carriers). These anendnents have added to the effectiveness
of all these parts by addressing certain aspects of the total
security systemdirected at preventing crimnal and terrori st
activities.

Sonme benefits can be quantified -- prevention of fatalities
and injuries and the loss of aircraft and other property. O her
benefits, no less inportant, are probably inpossible to quantify.
Since the md-1980's, the major goals of aviation security have
been to prevent bonbing and sabotage incidents. Preventing an
expl osive or incendiary device fromgetting on board an airpl ane
is one of the major |ines of defense against an aviation-rel ated
crimnal or terrorist act. In the ten year period from 1986
t hrough 1995, el even separate expl osions occurred on commerci al
airlines. These eleven incidents of sabotage (of which nine
occurred on foreign airlines) caused a total of 722 fatalities
and at least 112 injuries. |In addition, in Decenber 1993, a

hi j acki ng i ncident occurred on a U. S.-bound foreign airline.
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An exanple of the type of explosion that aviation security
is trying to prevent is the Pan Am 103 tragedy that occurred over
Lockerbie, Scotland in 1988. A conservative estimate of the

costs associated with this accident is $1.4 billion.

Conpari son of Costs and Benefits

Thi s proposed rule would cost approximately $1.19 billion
(net present value, $826 mllion) over ten years. This cost
needs to be conpared to the possible tragedy that could occur if
an expl osive or incendiary device were to get onto an airplane
and cause a catastrophe. Recent history not only points to Pan
Am 103’ s expl osi on over Lockerbie, Scotland, but also the
potential of up to twelve Anmerican airplanes being destroyed by
expl osive devices in Asia in early 1995.

Congress has mandated that the FAA take action to require
security measures identical to those required of U S air
carriers for all foreign air carrier operations to and from any
U S airport where U.S. air carriers operate. Congress, which
reflects the will of the Anmerican public, has determ ned that

this proposed regulation is in the best interest of the nation.
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Initial Regulatory Flexibility Determ nation

The Regul atory Flexibility Act of 1980 (RFA) was enacted by
Congress to ensure that small entities are not unnecessarily and
di sproportionately burdened by Federal regulations. The RFA,
whi ch was anmended May 1996, requires regulatory agencies to
review rules that may have a "significant econom c inpact on a
substantial nunber of small entities.” The Small Business
Adm ni stration suggests that “small” represent the inpacted
entities with 1,500 or fewer enployees.

The proposed amendnents to the regul ati ons would not apply
to any snmall donestic air carriers and, therefore, the FAA has
initially determ ned that they would not have a significant

i npact on a substantial nunber of small entities.

I nternational Trade |Inpact Statenent

These proposed regul ati ons woul d make the security
requi renents between U. S. and foreign air carriers identical.
Foreign air carriers would incur costs. However, mandating
identical security neasures for both foreign and donestic
operators would give neither U S. nor foreign carriers a
conpetitive advantage; both U S. and foreign carriers would have
to follow identical security neasures to acconplish passenger and
aircraft safety and security.

The international trade inplications of this rul emaking are

difficult to predict at this time. A nunber of foreign
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gover nnments expressed strong opposition to the |egislation, on
both |l egal and policy grounds, during and after its passage by
the Congress. Oficials of the European Cvil Aviation
Conference (ECAC) have infornmed the FAA that its nenbers strongly
oppose any regul atory action to inplenent the statute. This

rul emeki ng could be a factor in future bilateral negotiations,

but any attenpt to quantify possible inpacts on U S. carriers

woul d be premature and specul ati ve.

Unf unded Mandat es Ref orm Act

Title I'l of the Unfunded Mandates Reform Act of 1995 (the
Act), enacted as Pub. L. 104-4 on March 22, 1995, requires each
Federal agency, to the extent permtted by law, to prepare a
witten assessnent of the effects of any Federal mandate in a
proposed or final agency rule that may result in the expenditure
by State, local, and tribal governnents, in the aggregate, or by
the private sector, of $100 million or nore (adjusted annually
for inflation) in any one year. Section 204(a) of the Act, 2
U.S.C. 1534(a), requires the Federal agency to devel op an
effective process to permt tinely input by elected officers (or
their designees) of State, local, and tribal governments on a
proposed “significant intergovernnental nmandate.” A “significant
i nt ergover nnental mandate” under the Act is any provision in a
Federal agency regulation that will inpose an enforceabl e duty

upon State, local, and tribal governnents, in the aggregate, of
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$100 million (adjusted annually for inflation) in any one year.
Section 203 of the Act, 2 U S.C 1533, which supplenents section
204(a), provides that before establishing any regul atory
requi renents that mght significantly or uniquely affect small
governnents, the agency shall have devel oped a plan that, anong
ot her things, provides for notice to potentially affected snal
governnments, if any, and for a meaningful and tinely opportunity
to provide input in the devel opnent of regul atory proposals.
Thi s proposed rul e does not contain any Federal

i nt ergovernnmental mandates or private sector mandates.

Federalism I nplications

The rul e proposed herein would not have substantial direct
effects on the States, on the rel ationship between the National
Governnent and the States, or on the distribution of power and
responsibilities anong the various |levels of Governnent.
Therefore, in accordance with Executive Order 12612, it is
determ ned that this proposal would not have sufficient
federalisminplications to warrant the preparation of a

Feder al i sm Assessnent .

Paperwor k Reduction Act
In this proposed anendnent to part 129--Cperations: Foreign
Air Carriers and Foreign Operators of U S. Registered Aircraft

Engaged I n Conmon Carriage, 8 129.25 contains information
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collection requirenents. As required by the Paperwork Reduction
Act of 1995 (44 U. S.C. 3507(d)), the FAA has submtted a copy of
this proposed section to the Ofice of Managenent and Budget
(OwB) for its review

The information to be collected is needed to estimate the
costs to foreign air carriers with accepted security prograns:
(1) to check radiation | eakage on x-ray equi pnment used for
property security screening at part 107 airports at |east
annual ly; (2) to report aircraft piracy as part of the required
security program and (3) to maintain training records for
personnel involved in security activities.

It is estimated that this proposal wll affect 171 part 129
aircraft operators annually. The estinmated annual reporting and
record keeping burden hours is estimated to be 5,193 hours and is
br oken down as foll ows:

(1) Reporting and record keeping requirenents for foreign

air carriers’ security prograns requiring:

(1) Preparation of new security program
docunentation--6 hours for each new part 129 air
carrier operator; and,

(i1) Necessary security anended program
docunentation--1.5 hours for each part 129 air carrier
oper at or.

(2) Maintaining copies and availability of the security

progranms for use by civil aviation security inspectors of
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t he FAA upon request--1 hour for each part 129 air carrier
oper at or.

(3) Reporting and record keeping requirenents for the
training records for crew nenbers, air carrier security
representatives, and individuals performng security-rel ated
functions--24 hours for each part 129 air carrier operator.
(This includes preparation and record keeping of training
records for personnel applying extraordinary security
requirenents for flights departing from desi gnated overseas
| ocations.)

(4) Record keeping by the air carrier of each x-ray survey
conducted for use by FAA officials upon request--.5 hours
for each part 129 air carrier operator.

(5) Reporting of acts or suspected acts of aircraft piracy
to the FAA. This report is not normally in witten form and
it is determned to be a request for assistance--.2 hours

for each part 129 air carrier operator.

I ndi vi dual s and organi zati ons may submt comments on the
information collection requirenents by January 23, 1999, to the
address for comments listed in the ADDRESSES section of this
docunent. These comrents should refl ect whether the proposed
collection is necessary; whether the agency’ s estimate of the

burden is accurate; how the equality, utility, and clarity of the
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information to be collected can be enhanced; and, how t he burden

of the collection can be m nim zed.

Concl usi on

For the reasons discussed in the preanble, and based on the
findings in the Regulatory Flexibility Determ nation and the
I nternational Trade |Inpact Analysis, the FAA has determ ned that
this proposed regulation is not significant under Executive O der
12866. In addition, the FAA certifies that this proposal, if
adopted, will not have a significant econom c inpact, positive or
negative, on small entities under the criteria of the Regul atory
Flexibility Act. This proposal is considered significant under
DOT Regul atory Policies and Procedures (44 FR 11034; February 26,

1979).

Li st of Subjects in 14 CFR Part 129

Aircraft, Air Carriers, Airports, Aviation safety, Wapons.

The Proposed Anendnent
In consideration of the foregoing the Federal Aviation
Adm ni stration proposes to anend part 129 of title 14 of the Code

of Federal Regulations (14 CFR part 129) as foll ows:

PART 129- OPERATI ONS: FOREI GN Al R CARRI ERS AND FOREI GN OPERATCORS

OF U. S. -REGQ STERED Al RCRAFT ENGAGED I N COVMON CARRI AGE
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1. The authority citation for part 129 continues to read as
fol |l ows:
Authority: 49 U S.C. 106(g), 40104-40105, 40113, 40119,

44701- 44702, 44712, 44716-44717, 44722, 44901-44904, 44906.

2. Section 129.25 is anended by revising the introductory

text of paragraph (e) to read as foll ows:

§ 129.25 Airplane security.
* * * * *

(e) Each foreign air carrier required to adopt and use a
security program pursuant to paragraph (b) of this section shal
have a security program acceptable to the Adm nistrator. A
foreign air carrier’s security programis acceptable only if the
Adm nistrator finds that the security programrequires the
foreign air carrier inits operations to and fromairports in the
United States to adhere to the identical security nmeasures that
the Adm nistrator requires U.S. air carriers serving the sane

airports to adhere to. A foreign air carrier is not considered
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to be in violation of this requirenent if its security program
exceeds the security neasures required of U S. air carriers
serving the sane airport. The follow ng procedures apply for

acceptance of a security program by the Adm nistrator:

* * * * *

| ssued in Washington, D.C , on Novenber 13, 1998.

Ant hony Fai nber g,
Director, Ofice of Cvil Aviation Security Policy and Pl anni ng.
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